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BAY v. SCHOONER BELLE. 3H 

United States District Court, District of Wisconsin. 
RAY v. SCHOONER MILWAUKEE BELLE. 

Goods laden on deck and jettisoned do not make a case for general average. 

Forty tons of pig lead were shipped on the deck of a schooner with consent 
of the shipper, who took a bill of lading with " dangers of navigation 
excepted." Part of the lead was properly thrown overboard for relief of the 
vessel in a storm : Held, the vessel is not liable to contribute for the loss. 

The fact that the shipment of the lead on deck was sought by the master for 
the purpose of trimming his vessel held not to be material. 

This was a libel in admiralty for contribution for loss by 
jettison. 

Cary § JRea, for libellants. 

Emmons § Van Dyke, for claimants. 

Miller, D. J. — Libellants shipped on board this schooner 
at the port of Bacine, in the State of Wisconsin, divers pigs of 
lead to be transported to the port of Buffalo, in the State of 
New York. By the bill of lading the pigs of lead were shipped 
on deck, in good condition, to be delivered in like good order, 
the dangers of navigation excepted. The schooner was laden 
with wheat in bulk. It is alleged in the libel, that at the time 
the lead was received on board, the vessel was so badly steve- 
dored, that she was not in a proper condition to safely take it 
on deck, or to safely transport it according to the tenor or effect 
of the bill of lading, or to safely and securely hold and carry 
the under-deck cargo. And that the vessel being in an unsea- 
worthy condition, set sail on her intended voyage with the lead 
on board. And by reason of the vessel not being well trimmed, 
and not in condition to resist the ordinary perils of the sea by 
reason of said improper trimming, and not by any embarrass- 
ment or danger caused by the lead being on deck, the officers 
and crew of the vessel jettisoned the lead from off the deck into 
the waters of Lake Michigan, whereby the lead became wholly 
lost, and was not delivered according to the tenor and effect of 
the bill of lading. 

Libellants demand strict proof whether the jettison was made 
necessary by a peril of the sea, or from improper stowage of 
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the under-deck cargo. And if jettison were made necessary by 
a peril of the sea, then by the custom and course of the admi- 
ralty and maritime laws, they claim that the loss is a case of 
general average loss. 

Claimants in their answer confess the shipment of the lead, 
and they urge that the vessel being tight, staunch and strong, and 
well manned, equipped, and having a cargo of 14,700 bushels of 
wheat in her hold, sufficiently and properly stowed and secured, 
and forty tons of pig lead shipped on deck, pursuant to the bill of 
lading, left the port of Eacine, bound for the port of Buffalo, 
and while on her voyage on Lake Michigan, she encountered a 
severe gale, labored hard, shipping much water on deck, filling 
herself, and rendering it necessary to knock away the bulwarks 
to free her, and the gale increasing, it became necessary for the 
preservation of the vessel, and of the lives of the officers and 
crew, and for the safety of the whole, the officers, on consulta- 
tion, determined to jettison a portion of the lead, and thereupon 
they jettisoned about 838 pigs, and on arriving at Buffalo, the 
whole cargo was delivered, except the pigs of lead jettisoned. It 
is also averred that the cargo under deck was not a full cargo, 
and was so known to the agent of the shippers, and the lead 
was shipped on deck at the request of said agent. The answer 
further alleges that the loss so occurred by a peril of the sea, 
is not a general average loss, nor is the same to be contributed 
for in general average. 

It is agreed between the advocates of the parties, that the 
storm was of force and violence sufficient to render the jettison 
necessary. The proof sustains the allegation that the master 
solicited the lead for the purpose of trimming his vessel. The 
proof does not establish a^ custom to ship lead on deck. That 
has been done in several instances for the purpose of trimming 
grain bearing vessels, but to establish a custom derogating from 
the general law, it is not enough to prove that the act has been 
frequently done. It must be proven to be so generally known 
and recognized, that a fair presumption arises that the parties 
in entering into their engagement, do it with reference to 
the custom ; and tacitly agree that their rights and respon- 
sibilities shall be determined by it. This case does not rest on 
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custom, there being an express agreement between the freighter 
and the master of the vessel, that the lead should be stowed on 
deck. 

The question presented for the consideration of the court 
is, is the loss of the lead by the jettison a general average loss? 
The general cargo having been delivered at the port of destina- 
tion, upon payment of the freight, the demand is against the 
vessel alone for her proportional contribution. Under the view 
taken of the point presented, I will not consider whether this 
libel can be maintained against this vessel, after delivery of the 
cargo. 

It appears that the master having ascertained that his vessel 
was not trimmed, applied to the agent of the owner of the lead, 
to ship it on deck, for the purpose of trimming the vessel for 
the voyage, and thereby rendering her seaworthy. From this 
fact negligence is not chargeable to the master, in respect to 
putting the vessel in trim. The jettison was rendered neces- 
sary by a peril of the sea, for the safety of the vessel and cargo, 
and was a loss by the peril of the sea. 

It is a general and an ancient rule of the law of shipping, 
that goods shall not be carried on deck. Reasons for this rule 
are, that goods placed on deck are more liable to be lost by 
being swept overboard, and to damage by water and endanger 
both ship and cargo, as the weight is put far from the hold, 
and thereby makes the vessel less stable and less manageable, 
and more apt to labor in a heavy sea. And it encumbers the 
deck and embarrasses the crew in working a sail vessel, and 
perhaps the common safety sometimes may not require jettison, 
if lading were not on deck to bring the dangers on the vessel, 
or contribute to enhance them. 

The rule is also a general rule, that goods laden on deck and 
jettisoned are not contributed for, and such is particularly the 
rule when goods are laden on deck by consent of the shipper. 

I have had this matter under consideration in former cases, 
and must dispense with reference to the very numerous cases 
affirming this rule. Maritime orders and rules, both ancient 
and modern, recognize the distinction between cargoes placed 
on deck with consent of the freighter, and cargoes under deck. 
Vol. XVIII.— 20 
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They do not give a recourse against the master, the vessel, or the 
owner. The admiralty courts of England and America have 
almost uniformly treated the owner of goods on deck with his 
consent, as not having a claim on the master, in case of jettison, 
although bound to contribute. 

This being a proceeding against a sail vessel, I shall not 
enter upon the consideration of some modern judgments against 
vessels propelled by steam. The case of Lawrence v. Minium, 
17 Howard, 100, is referred to, as a leading case of binding 
authority. The ship Hornet was libelled for non-delivery of 
two steam boilers and chimneys shipped at New York, on deck 
by special agreement, and consigned to libellant in San Fran- 
cisco. It being discovered on the voyage, that the ship could 
not be navigated with safety in a storm, the deck load was 
thrown overboard. The facts in the case show that the jettison 
was justifiable, and the loss occasioned by the peril, of the sea. 
The court say " This bill of lading declares that the property 
is to go on deck. It excepts perils of the sea. The exception 
must be construed with reference to the particular adventure, 
which the contract of the affreightment shows was contem- 
plated by the parties, under this bill of lading. The question 
is not, what in other circumstances could be deemed a peril of 
the sea, but what is to be deemed such when operating on this 
vessel, with this deck load. If a very burdensome cargo like 
iron is taken on board, and heavy weather met with, and jetti- 
son made, it would not be a ground of claim against the owner 
that the weather encountered would not have been sufficient to 
justify a jettison, if the cargo had been cotton. And when this 
freighter consented to place on the deck of this ship his boilers 
and chimneys, weighing upwards of thirty tons, not distributed 
about the deck, but lying in a small space, must he not be taken 
to have known that their necessary effect might be to embar- 
rass the sailing of the ship in a gale of wind, and cause her to 
labor in a heavy sea." The libel was dismissed. In this case 
libellants having shipped on deck eleven hundred and sixty pigs 
of lead weighing about forty tons, they consented that the vessel 
might thereby be rendered less manageable, and more liable to 
labor in a storm, and they, and not the vessel, must bear the 
loss of a portion of the deck load by the necessary jettison. 
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It is contended that in equity the vessel should contribute 
for the loss, as the deck load was used in putting her in trim 
for sea. That is begging the question. I cannot enter into 
consideration of the inducement to the contract of the parties. 

The libel will be dismissed. 
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supreme court of maryland. 1 
court op chancery of new jersey.' 

supreme court of new york.' 

supreme court of california.* 

supreme court of missouri. 5 
Agent. 
Eights of Principals — When knowledge of the Agent is not notice 
to the Principal. — The appellant was employed by the agent of the 
appellee, to do certain work in fitting up offices for the latter, in 
the City of Baltimore; the -work was done as required, and the 
offices were accepted by the appellee, and used in the prosecution 
of its business. When the work was nearly done, the agent of the 
appellant applied to the agent of the appellee for some money, on 
account ; the latter thereupon gave his post dated check for $700 
on Thomas & Co., bankers, in the City of Baltimore, payable to the 
order of the appellant : but stated, at the same time, that there was 
not then money enough with the bankers to pay it, but that he 
would be supplied with funds in time to pay it, by the treasurer of 
the appellee, who was then absent from town, but would return in 
a few days. On the faith of this statement, a receipt for the $700 
was given by the agent of the appellant. On the day of the date 
of the check, and several times afterwards, the check was presented 
to Thomas & Co., and payment demanded; but the same was refused 
on the ground that there was not money enough to the credit of the 
drawer. Subsequently the appellant's agent called several times at 
the office of the treasurer of the appellee, and was told each time 
that he was out of town. Shortly after the check was given the 
agent of the appellee drew a draft upon his principal, in favor of 
Thomas & Co., but being at the time largely indebted to his princi- 
pal, payment was refused until he brought in a number of vouchers, 
including the receipt for $700, when the draft was paid ; it would 

i From J. S. Stockett, Esq., Reporter, to appear in 30 Md. Rep. 

2 From Chas. E. Green, Esq., to appear in Vol. 5 of his Rep. 

3 From Hon. O. L. Barbour, to appear in Vol. 55 of his Rep. 

4 From J. E. Hale, Esq., Reporter, to appear in 37 Cal. Reports. 
6 From T. A. Post, Esq., Reporter, to appear in 45 Mo., Rep. 



